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MISCELLANEOUS NOTES. 



Introductory. — The appearance of the Virginia Law Kegister needs no 
apology to the bar of Virginia. They are, we believe, rather disposed to complain 
that such a publication has not before this taken up the work formerly so well 
done by the Virginia Law Journal. A word of explanation, however, as to the 
plan and purpose of the Register — the needs it hopes to supply, and the place 
it aspires to fill — will not be inappropriate. 

There are more than twelve hundred practising lawyers in Virginia, amongst 
whom there exists no regular medium of communication. Cases of great moment 
are decided by our Court of Appeals, the precise bearing and extent of which, 
often difficult to determine, each lawyer is left to ascertain for himself. By rea- 
son of the limited right of appeal with us, important questions of practice and of 
general law remain unsettled, and different views prevail in the different circuits 
respecting them. Our Legislature issues biennially a huge volume of new laws ; 
and, though the bulk of these is happily made up of private acts, many are pub- 
lic, which must be noticed and construed by the practitioner, in advance of the 
courts. These acts in most instances become operative from their passage, while 
their official publication is always delayed for months after the adjournment of the 
Legislature, to the serious inconvenience of the members of the bar and the 
judges, and not infrequently resulting in a miscarriage of justice. Some means 
by which the busy practitioner may have his attention sharply drawn to the 
new decisions and new statutes of his own State, without delay, and by which 
diverse views on important topics of the law may be brought together and com- 
pared, would seem, under the special circumstances stated, not only eminently 
desirable, but absolutely essential. 

As to its aims, while every department of the law will be within its province, 
the Register will be conducted primarily for the benefit of the Virginia bar. 
Its policy will naturally be to give preference to subjects of local professional in- 
terest, over those of a broader and more philosophical nature. The especial 
efforts of the editors will be to make its influence felt, and its practical utility 
recognized as a vade mecum, by those who are daily engaged in the practice and 
administration of the law in Virginia. 

We shall observe critically the outgivings of our Court of Appeals, and com- 
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ment upon the opinions with freedom and candor, but always with kindness. 
Each number of the Register will contain several of the opinions in full, ac- 
companied by such editorial comments as seem proper. Occasionally, opinions 
of the Supreme Court of the United States, and of other courts, will be published 
in full, with annotations. We have no disposition to rival or supplant, but rather 
to supplement, that very excellent publication, the Southeastern Reporter. 

We shall consider it within our province to promote necessary legislation, par- 
ticularly that affecting private rights and remedies. It is our purpose to inform 
the bar regularly of changes in our statute law, and of new legislation generally, 
in advance of the official publication of the Acts of Assembly, and to render 
such assistance as we may in construing the more important acts. 

The needs of the younger members of the profession will be given due atten- 
tion, in a special department to be arranged for their benefit. Questions of prac- 
tice and of elementary law, with which the more experienced practitioners are 
supposed to be familiar, will be discussed in this department. 

The Virginia State Bar Association will receive cordial sympathy and support 
in all its laudable measures, and especially in its aims to maintain a high standard 
of legal ethics and professional integrity. 

We invoke the co-operation of the lawyers of the State, and beyond, in con- 
tributions to our colums, and in suggestions looking to the enhancement of the 
Register's usefulness. It is a familiar experience in every, lawyer's practice to 
investigate laboriously nice and difficult questions of law, and to allow the result 
to remain pigeon-holed in his own office — not so much from lack of inclination 
to share it with his professional brethren, as from want of proper encouragement 
and the opportunity to do so. The Register urges the cultivation of greater 
professional benevolence in this respect, and offers its columns as a medium for 
its exercise. 

We shall be thankful to the judges and counsel for notes of unusual and in- 
teresting questions decided in the Circuit and Corporation Courts, with the 
authorities. 

Contributions should be brief, and as pointed as possible; and, for obvious 
reasons, the discussion of questions pending in the Court of Appeals, in advance 
of the decision, should be avoided. 



The Supreme Court or Appeals or Virginia. — The Judges of this court, 
James Keith, John W. Riely, Richard H. Cardwell, John A. Buchanan and 
George M. Harrison, elected by the General Assembly at its last session for the 
term of twelve years, commencing the first day of January, 1895, took their 
seats on the fifth day of January, and organized by selecting Judge Keith as 
President of the court and Judge Riely as the Judge to reside in Richmond, and 
appointed the following officers : 

Martin P. Burks — Reporter. 

Stewart Jones — Stenographer. 

( George Keith Taylor, Clerk. 

At Richmond \ Charles W. Turner, Crier and Librarian. 

I * * * * , Tipstaff* 

*R. D. Ward was appointed Tipstaff in 1871 and holds over. 
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fW. G. G.Lowry, Clerk.. 
At Wytheville... \ J. N. Powell, Tipstaff and Librarian. 

(. John A. Cook, Crier. 

(Joseph A. Waddell, Clerk. 
Ax Staunton -j John M. Kinney, Tipstaff and Librarian. 

(. Thomas A. Dawson, Crier. 

Judge Keith has been Circuit Judge for a number of years and was reckoned 
among the ablest Judges in the State. He is the only member of the court who 
has had any judicial experience. The others have been taken from the bar. It 
is worthy of notice, that for the first half century or longer, the Judges were all 
taken from the old General Court and the Courts of Chancery. For many years 
back they have been selected mainly from the bar. 

The new Judges, since they entered upon their official duties, have, by their 
industry and prompt dispatch of business, as well as by the learning, ability, and 
sound judgment displayed, vindicated the wisdom of their election and so far met 
the expectations of the profession, which were high. 

It is matter of regret, however, that they enter upon their judicial career with 
such a heavy burden upon them. We are informed that on the first day of Janu- 
ary, 1895, there were on the court docket at Bichmond 206 cases, on the office 
docket there, 25 cases, on the court docket at Wytheville, 124 cases, and at 
Staunton, 30 cases, to which are to be added 6 cases at Bichmond and 3 at Staun- 
ton, in which orders of submission were set aside and the causes reinstated on the 
docket — in all, 394 cases to start with ! 

It is as certain as any thing can be, that the Judges, with all the industry and 
diligence possible, cannot, if they deliberate at all and write out the " reasons " 
for their judgments and decrees as the Constitution requires, hear and decide all 
these cases in one year. If they decide one-half of them in that time, it will be, 
it is believed, more than any former court has ever decided within the same period. 

Besides what may be accomplished by the hardest work, some additional relief 
may be afforded by the exercise of greater care in considering applications for 
appeals and writs of error. Vastly too many have heretofore been allowed. 

It will be well for us if we shall have a working court. Otherwise, it will not 
be long before the Legislature will be compelled, as it has been occasionally here- 
tofore, to resort to a special Court of Appeals as a means of relief. 



The Virginia State Bab Association. — The sixth annual meeting was 
held at Virginia Beach, Va., on the 10th, 11th, and 12th of July, 1894. The 
number of members registered was 185, the largest attendance, we believe, in the 
history of the Association. The subject of the address of the president, Hon. 
Waller B. Staples, was the "History of the Old County Court System of Vir- 
ginia," as it existed before the late war between the States ; and it was handled in 
an instructive and entertaining manner. The annual address was delivered by 
Leonard A. Jones, Esq., of Boston, the topic selected being " Uniformity of Laws 
Through National and Inter-State Codification." The address was timely and 
suggestive, and will prove a valuable contribution to the cause of codification. 
The only paper read before the Association was by Hon. Walter D. Dabney, en- 
titled "The Legal Evolution and Status of American Paper Money" — a thought- 
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ful and scholarly production, which has received high commendation from com- 
petent judges. 

The Virginia State Bar Association now has 472 members, and ranks among 
the leading State bar associations in the United States. In point of numbers, it 
is surpassed by only one of the twenty-seven State bar associations — that of New 
York, which has over 1,000 members. The annual attendance is considerably 
larger than at the meetings of the American Bar Association, though that body 
now has 1,144 members. In the American Law Review for March-April, 1894, it 
is said, editorially, of the Virginia State Bar Association : " It is now recognized 
by all who follow the doings of the Bar Associations of the several States as one 
of the leaders among them in the efficiency and value of the work done. It is 
evident from the reports of the committees, and the full and earnest discussion of 
the reports, that this association exists for a purpose, and is fulfilling that purpose.'; 

This is high praise from high authority ; but so far as the accomplishment of 
the objects of the Association has required legislative enactments, it can hardly be 
said, as yet at least, to have fulfilled its purpose. Its recommendations have so 
far failed to receive the sanction of the Legislature, even with regard to the 
requirements for admission to the bar, a subject on which the Association would 
seem peculiarly competent to speak. In this connection we append a more recent 
estimate of our Association from an address on " The Mission of State Bar Asso- 
ciations," by Ralph Stone, of Michigan, before the New York State Bar Associa- 
tion (printed in the Albany Law Journal, March 16, 1895) : "The Virginia Asso- 
ciation, organized in 1888, has a membership of about 450, and is fairly vigorous. 
Its influence has been chiefly ethical and social. The Association has been un- 
successful in procuring the passage of laws, although it has been urging a bill for 
certain reforms in practice and in the requirements for admission to the bar." 
And Mr. Stone places the first six associations in point of activity and usefulness 
as follows: New York, Illinois, Ohio, Missouri, Alabama, and Oregon, — all of 
which have secured the enactment by the Legislature of important measures. 

The cause of the failure of the bills proposed by the Association to pass the 
Legislature — or, indeed, even to be reported by either of the legislative committees 
— was discussed at some length by the Association. We are glad to see that the 
chairman of the Judiciary Committee of the House of Delegates ( who is a mem- 
ber of the Association) dissented, with emphasis, from any suggestion "that the 
recommendations of the Bar Association met with disfavor and disapprobation at 
the hands of the Virginia Legislature." That such is the case we are unwilling 
to believe; and we trust that the Association will so "push" its bills next winter 
that no "inattention of members of the Legislature" shall prevent their passage. 

Since writing the above, we have received from Mr. Jackson Guy, secretary, the 
following programme of the next meeting of the Virginia State Bar Association : 

The seventh annual meeting of the Virginia State Bar Association will be held 
at the White Sulphur Springs, West Va., August 6, 7, and 8, 1895. Charles M. 
Blackford, Esq., of Lynchburg, will deliver the president's address. Hon. Koger 
A. Pryor, of New York, will deliver the annual address. Hon. R. Walton Moore, 
of Fairfax, and George Perkins, Esq., of Charlottesville, will read papers. Judge 
James C. Lamb, of Richmond, will read by request a paper which had been pre- 
pared by the late Francis H. McGuire, of Richmond, 
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The American Bab Association. — The seventeenth annual meeting of the 
American Bar Association was held at Saratoga Springs last August, and the re- 
port of the proceedings makes a handsome volume of 564 closely-printed pages. 
This association is in a very flourishing condition, having a membership of 1,144, 
representing every State in the Union, except Nevada. In addition to the regular 
work of the association, two sections have been established, viz : the section of 
Legal Education, and the section of Patent Law, which meet annually in connec- 
tion with the meeting of the association, but not during such hours as the associa- 
tion is in session. At the last meeting the papers read before the section of Legal 
Education rivalled in interest and importance those read before the association it- 
self. The most noteworthy were the paper of Judge Dillon on " The True Pro- 
fessional Ideal," and the paper of Prof. Keener on " The Inductive Method in 
Legal Education," which contains an able and elaborate argument in support of the 
so-called case method of legal instruction, introduced by Prof. Langdell at Harvard 
in 1873. On this subject there was an instructive debate and expression of the 
views of the advocates of the case method, and of the old method of teaching law 
by text-books. This discussion, and the highly valuable statistics presented by 
Frank C. Smith, Esq. on the relative frequency of questions on procedure in Code 
and Common Law States, fully justified the wisdom of the creation of the section 
of Legal Education. We may recur to these interesting topics hereafter. 

Returning to the proceedings of the association proper, the president's address 
by Judge Cooley was of exceptional interest and importance, containing a review 
of the year in its constitutional aspects, in which he discussed Coxeyism, boycott- 
ing, and compuLsory arbitration. The annual address was delivered by Moor- 
field Storey, of Massachusetts, his theme being "The American Legislature." A 
paper was read by Hampton L. Carson, of Pennsylvania, entitled "Great Dissent- 
ing Opinions," which gives an instructive account of the important cases in which 
the judges of the Supreme Court of the United States have differed in their 
views. But the paper which evoked most discussion by the association was that of 
Charles Claflin Allen, of Missouri, on "Injunction and Organized Labor," in 
which the use made of the writ of injunction during the great Chicago strike was 
criticised as a dangerous extension of the jurisdiction of the Court of Equity. The 
discussion occupied the greater part of a day, and covers 37 pages of the Report. 

Hon. James C. Carter, of New Yore, was elected president for the next year. 
It is announced that the eighteenth annual meeting will be held at Detroit, Mich., 
August 28, 29, and 30, 1895. Of this selection, the American Law Review says : 
" That is in every respect a charming place for a summer meeting. Delightful ex- 
cursions will no doubt be provided by the local bar ; and many lawyers of the 
West and Northwest will avail themselves of the opportunity of attending who 
might not be able to do so if the place of meeting were as far away as Saratoga." 



Cut Through and Through. — The writer witnessed this scene in a court- 
room. S. was a noted lawyer in his day. He had a pet poodle called " By," who 
followed him wherever he went. On one occasion he was addressing a jury, and 
just at the time he was riding on the crest of the wave, By, lying at his feet, 
bounced up and commenced barking. S paused, stooped and patted By to quiet 
him. Opposing counsel interjected " O, Col. S., he is only astonished at your doc- 
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trine 1" Turning towards his adversary, quick as lightning, S. retorted: "I am 
sure that nobody but a dog would be." There was a roar of human voices in that 
court-room, and By instinctively united in the applause. 



BOOK NOTICES. 



NOTES ON THE PSOPEBTT RIGHTS OF MAREIED WOMEN IN VIRGINIA.— By M. P. BUBKS. J. 

P. Bell Company, Lynchbnrg, Va. 

These Notes have been before the profession of the State for nearly two years, 
and are, doubtless, familiar to most of its members. It would seem, therefore, 
that a notice of the work at this late day is scarcely needed. But I deem it not 
too late to call it to the attention of those practitioners who have not used it, and 
to commend it to them in unqualified terms. 

Mr. Burks has industriously collected all of the Virginia cases and statutes touch- 
ing the equitable and the statutory separate estates of married women, and has 
brought to bear upon them an intelligent grasp of the entire subject. The result 
is literally order out of chaos. Where authority has been lacking, he has given 
his own excellent views, fortified by reason and principle. Our Court of Appeals 
has attested the accuracy of his conclusions in the only two instances where it 
has had occasion to deal with the subject, since the publication of the Notes. The 
decision in Oram v. Sutton (19 S. E. Rep. 784— opinion by Lewis, P.), that the 
earnings of the wife, when not engaged as a sole trader, belong, under the Smith 
Law, to the husband, and the decision in Hvichings v. Commercial Bank, ( 20 S. E. 
Rep. 950 — by Harrison, J. — reported also, in full, in this number of the Rfxjister), 
restoring, by construction, the word "not," to the amendment of March 14, 1878, 
thus preserving the equitable separate estate, were both forecast by Mr. Burks — 
pp. 69 and 75. In using the Notes as a text-book at the University of Virginia, I 
find that the students (who always misunderstand where it is possible) regard its 
style as singularly clear. After going over it with the minuteness necessary in class 
work, and after verifying it by comparison with the cases, I have been impressed 
by the accuracy of its statements and the soundness of its reasoning. I confess to 
have known but little about the tangled subject before having had the benefit of 
these Notes. W. M. Lilk 



Citations to the Code of Virginia.— By Abbam C. Ebt, of the Richmond bar. J. W. 
Randolph & Co. 

In publishing the Code, the revisors were authorized by the Legislature, among 
other things, " to make such references and notes as may seem to them fit." Under 
this authority, pursuing the plan of the Code of 1849, besides many foot-notes, 
they made numerous references to decided cases in the margin of the sections. 
These references and notes were not confined to cases involving the judicial con- 
struction of the particular sections to which they were annexed, or to former 
statutes for which the sections were substituted, but were given a much wider 
scope by extending them to other cases connected more or less in subject matter 



